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[bookmark: _GoBack]Statutory Nuisances Proceedings in the Magistrates’– A How-To Guide

If a local authority does not act to stop a statutory nuisance, individuals who are ‘aggrieved’ by the nuisance can take action themselves using section 82 of the Environmental Protection Act 1990 (“EPA”). This is a rough guide to how.[footnoteRef:1] [1:  Please note: This guide and Annex do not constitute legal advice; you are advised to seek specific advice in the context of any disputes.] 


1. Is it a Statutory Nuisance?
1.1. Not all problems are statutory nuisances that you can take to the Magistrate’s Court, though the list is long. It is in s.79(1) EPA.[footnoteRef:2] [2:  https://www.legislation.gov.uk/ukpga/1990/43/section/79 ] 

1.2. Check also that the nuisance does not fall within the exceptions in subsections (1A)–(6A). A nuisance claim cannot be bought against nuisance caused by the operation of the railway network and use of rolling stock (s.122 Railways Act 1993).
1.3. Assuming your nuisance is described in s.79 EPA, then the Magistrates’ will entertain your complaint if you are a ‘person aggrieved’. If you are directly affected by the nuisance, you will probably be ‘aggrieved’.
1.4. You may wish to take legal advice if the nuisance arises from national infrastructure projects as some are given defences to statutory nuisances by Orders in Council.

2. Applying to the Magistrates’ Court – Pre-requisites
2.1. You cannot go to the Magistrates’ straight away – you must first give notice to the person or company responsible for the nuisance or risk to health. The idea is that the nuisance might stop when you give notice, saving the time of both you and the Court.
2.2. It will probably be obvious who to give notice to, but bear in mind you should:
i. where the nuisance arises from a structural defect, write to the owner of the premises;
ii. where you cannot find the person responsible, write to the owner or occupier of the premises;
iii. where the nuisance is described by s.79(1)(ga) EPA and the noisy vehicle, machinery or equipment is unattended, write to the person responsible for it.
2.3. Your letter should be handed to the person, left at their address, or posted. You then need to wait until the relevant notice period has expired. This period is:
i. For noise nuisance coming from premises or a vehicle, machinery or equipment, three days (nuisances under s.79(1)(g) and (ga) EPA);
ii. For all other sorts, 21 days.[footnoteRef:3] [3:  When counting days, do not include the day the notice arrives or the day you plan to start proceedings. If you send the notice by post, the letter will be deemed to arrive when it would arrive ‘in the ordinary course of post’. This means that, in a normal working week, if you send a letter First Class on Monday it will be deemed to arrive on Tuesday, and then Wednesday – Friday would be three days’ notice. You would not be able to start proceedings on the Friday.] 

2.4. When writing, you should:
i. State the name and address of the person to whom the notice is being given;
ii. State your name and address;
iii. Give straightforward details of the nuisance you complain of, and why the defendant needs to stop it (for example, they are the householder, owner of the car etc.);
iv. If the nuisance relates to premises, give the address. If it relates to an animal, piece of equipment, machinery, vehicle etc., say where it is;
v. Say it is a formal notice under s.82 EPA of intention to start proceedings under that section.
vi. It is good practice to put the date the notice period will expire in the notice itself, with a warning that after this date you may begin proceedings.

3. Applying to the Magistrates’ Court – Written Application
3.1. When the notice period has elapsed you can make a “complaint” to the Magistrates’ Court. Unfortunately, in Magistrates’ Court procedure “complaint” has a different, technical meaning. What you will actually be doing is applying for a summons, also known as “laying an information”.
3.2. To do this, write to the Magistrates’ Court officer relevant to the area where the nuisance is occurring.[footnoteRef:4] You will use a specific form: an ‘Application for summons or warrant for arrest for alleged offence under Magistrates’ Courts Act 1980 section 1, CrimPR 7.2(6)’.[footnoteRef:5] [4:  You can find the right Magistrates’ Court by entering a postcode here: https://courttribunalfinder.service.gov.uk/search/postcode?aol=Crime. This will also show Crown Courts. ]  [5:  http://www.justice.gov.uk/courts/procedure-rules/criminal/docs/october-2015/sp001-eng.doc.
CrimPR stands for “Criminal Procedure Rules”, which you have to follow where relevant. They are found here: https://www.justice.gov.uk/courts/procedure-rules/criminal/rulesmenu-2015. They are referred to as CrimPR x.y, where “x” means “Part x” and “y” is the paragraph of that part.] 

3.3. The form contains prompts as to how to complete it, which you must follow. It does not prompt, but you need to state, that you are directly affected by the nuisance (and how) and so are able to make this application under s.82 EPA as a ‘person aggrieved’. An indication of how the form could be completed can be found at Annex A, but you need to tailor this to your personal circumstances and the nuisance.
3.4. The goal at this stage is to give the maker of the nuisance enough information to know what they are accused of. You just need to give enough information that the maker of the nuisance can know what you say they have done. You do not (yet) have to give all the evidence you will rely on, just describe what it will be.
3.5. You can allege more than one sort of nuisance in your application, as long as you make each clear. You need to be careful about issuing proceedings about nuisances that have stopped, even apparently temporarily, because you will not be able to reclaim your costs at the end of the process (for which see below). 
3.6. Remember you will soon have to prove what you allege. Try to think dispassionately what is realistically provable, and only allege that.
3.7. You can send this form by post, or deliver it to the Magistrates’ Court office. You should ask for confirmation they have received it. Note that some Magistrates’ Courts, unfortunately, have a delay between receiving and dealing with their post.
3.8. A Magistrate will then decide whether to issue a summons for the maker of the nuisance to attend court.

4. Prosecuting your Case
4.1. If the summons is issued, you are now a prosecutor in a criminal case. You have to prove that the conduct you complain of is a nuisance or a risk to health. You will need evidence to do this. This can be through calling witnesses, providing expert reports, or presenting other material you have gathered.
4.2. There should be a first hearing, where the Defendant enters a plea and the Court gives directions for case management. This is not the trial. You should give “initial details” of your case to the court officer and the defendant before the beginning of the day of this first hearing. This means setting out a summary of the offence, any written witness statement or exhibit you have at that point, and a statement about the impact of the offence on the victim (you).[footnoteRef:6] A date for trial will be set at this first hearing. [6:  CrimPR 8.3(b) tells you what ‘initial details’ are. Five items are listed but probably only these three will be available to you.] 

4.3. If the Defendant pleads not guilty you will have to disclose more information. Then, you must also disclose any material that is ‘in your possession’ which ‘might reasonably be considered capable of undermining the case for the prosecution against the accused or assisting the case for accused’.[footnoteRef:7] This includes material that you have seen as part of your investigation but someone else has possession of.[footnoteRef:8] This could be a photo, a statement, a text message etc. – anything that suggests there was no nuisance. If there is no such evidence, you have to tell the Defendant in writing. Either way, you must also tell the court officer.[footnoteRef:9]  [7:  S.3 Criminal Procedure and Investigations Act 1996; https://www.legislation.gov.uk/ukpga/1996/25/section/3. This is a “continuing duty” – you must disclose that information no matter when you get or see it.]  [8:  S.3(2) Criminal Procedure and Investigations Act 1996 ]  [9:  CrimPR 15.2] 

4.4. Note also that the date the Court will consider whether the nuisance exists or is likely to reoccur by the date of the trial. You will have to prove “beyond reasonable doubt” the nuisance is still occurring or is likely to reoccur. “Beyond reasonable doubt” means the same as being “sure”.
4.5. This does not mean, however, that the date you made the application is irrelevant. If the court finds that the nuisance existed when you laid the information, it will order the defendant to pay your reasonable costs in bringing the proceedings (s.82(12) EPA), even if the nuisance has stopped by the hearing date.[footnoteRef:10] You will not be entitled to costs if the nuisance had stopped when you laid the information, even if you thought it was likely to recur. [10:  R v Dudley Magistrates’ Court, ex p Hollis [1999] 1 WLR 642] 

4.6. If you are successful, the Magistrates will make an order for the nuisance to stop and/or be prevented from recurring. It can also fine the person responsible. Breaching this order is a crime.
4.7. You can also ask for a compensation order to be made in your favour. You will have to provide evidence of the losses you have suffered.

This may seem like a complex process, but do not be disheartened. As the High Court has said:
This aspect of the 1990 Act is intended to provide ordinary people, numbered amongst whom are those who are disadvantaged (whether by reason of their health or their financial circumstances or otherwise), with a speedy and effective remedy for circumstances which will often have an adverse effect (or a potentially adverse effect) upon their health and/or the health of their children. Parliament's intention, in the absence of compelling statutory language, should not in our view be frustrated by introducing into this straightforward and swift statutory remedy any technical obstacle of which the ordinary citizen will almost certainly be unaware.[footnoteRef:11] [11:  R. v Birmingham City Council Ex p. Ireland [1999] 2 All E.R. 609] 
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